The third deadly sin is 'surrendering too many requests for exemptions.'
O n 17 December 1997, the President of the International Commission of Jurists, Justice Michael
Kirby, gave a lecture on Australian experiences of freedom of information in which he warned against seven deadly sins which can undermine a commitment to freedom of information. I will list them as he gave them and ask you to keep them in mind as I report to you the state of the Freedom of Information Bill as it approaches the half-way stage in its passage through Parliament. Justice Kirby's seven deadly sins were:
Strangled at birth 'Do not underestimate the danger ojyour freedom of information proposals. Many a White Paper has come to nothing or emerged into final legislative form a pale shadow of its former self.

The longer the delay in the passage of the long-heralded UK
Freedom of Information Bill the greater the risk that Sir Humphrey will have the last laugh vet again.'
Retaining secrets 'Pretend to support freedom of information but provide so many exceptions and derogations from the principle as to endanger the achievement of a real cultural change in public administration.'
Exemptions
The third deadly sin is 'surrendering too many requests for exemptions.'
Costs and fees
'Rendering access to freedom of information so expensive that it is effectively put beyond the reach of ordinary citizens.'
Decision-makers
'Undermining the essential access to an independent decision maker.'
Interpretation
For this 'the judiciary and not the politicians, may be answerable'. But remember 'judges also grew up in the world of official secrets and bureaucratic elitism.'
Changing administrative culture
Beware believing that 'the passage of freedom of information legislation is enough of itself to work the necessary revolution in the culture and attitudes of public administration.' Mr Chairman, please remember those warnings were given over two years ago after the Labour Government had been in power less than six months. It could have been given tonight after 1000 days of New Labour, so apposite are his warnings.
But let us begin at the beginning.
When the Labour Partv won its landslide victory in Mav 1997
most political observers expected that at long last a quartercentury-old pledge to introduce a Freedom of Information Act would quickly be redeemed. After all the pledge had been in every Labour electoral manifesto since 1974. It had been a key element in the pre-election Constitutional Committee Report drawn up by the Labour Party and the Liberal Democrats and chaired jointly by Robin Cook and Robert Maclennan. That report committed both parties to a range of constitutional reforms aimed at reinvigorating the political process.
Indeed it is worth remembering that the raison d'etre for the Cook/Maclennan Committee was a shared analysis by Labour and the Liberal Democrats that our democracy was in danger because of public disenchantment with politics and politicians.
How to re-connect the voters with governance was the task we set ourselves. Our solution was a range of proposals to make government more open, more relevant and take it closer to the people. But the other reason why the box marked constitutional reform cannot be ticked is because freedom of information, which was seen as the cement that bound together all the other reforms, remains in doubt. What is more, we are told on good o authority that Mr Alistair Campbell can only describe priority given to constitutional reform in terms of obscene expletives. Even Mr Blair has, apparently, cooled to freedom of information on the advice of his old friend Bill Clinton, who has found freedom of information American-style something of a burden.
So where are we now on freedom of information? The Bill, which was introduced, somewhat belatedly for a 2 5-year-old commitment, into this session of Parliament has just completed its Committee Stage in the House of Commons. The Bill thus far has had a rather worrying ancestry Immediately after the General Election the responsibility for freedom of information was put in the hands of the Cabinet Office and the Chancellor of the Duchv of Lancaster, David Clark. He produced a consultation document, 'Tibur Right to Know', which was widely acclaimed by all those who had campaigned for a Freedom of Information Act as a principled and progressive approach to the task at hand. Indeed so principled and progressive was Clark's approach that he was promptly sacked from the Cabinet, and responsibility for freedom of information was transferred to the Home Office. Now it might have been a little unworthy of me to suggest, as I did at the time, that putting the present Home Secretary in charge of freedom of information was like asking Count Dracula to look after a blood bank.
Nevertheless the decision to move freedom of information from the Cabinet Office to the Home Office was strange in anv circumstances. At a stroke the task was moved from an office with general oversight over Whitehall and a specialist minister to one of the most overworked and accident-prone departments in the government. The suspicion from the very beginning was that Jack Straw's brief was to recapture the ground which David Clark's White Paper had given away. It is an interesting 'Catch The Bill also extended coverage of public authorities far further than any previous non-statutory codes or guidelines.
The wide application of the Bill to central and local government activities and public authorities is a major step forward. After all it is not by selling arms to Iraq that most citizens come in contact with government. It is often the petty injustices and the high-handedness of the minor bureaucrat which outrage and alienate Mr and Mrs Joe Public.
Nevertheless, following the high expectations raised by the Clark White Paper, the Bill as it stands is a major disappointment. Clark's proposals outlined just seven specified interests such as defence, international relations or policy development that required some degree of protection from total openness. However, it explicitly repudiated the approach of exempting whole categories of information. It argued instead that disclosure should be considered on a contents basis and, in the main, only refused when 'substantial harm' would be caused to one of the specified interests.
The Bill rejects Clark's minimalist approach to exemptions.
Instead of the White Paper's seven it now features twenty-three and gives the Home Secretary power to create still more by order.
Furthermore, the commitment to judging each document on a content basis is gone. Many exemptions are 'class' exemptions, concealing information by category rather than through any analysis of whether disclosing it might actually cause any damage at all. These exemptions are not subject to any 'prejudice' test and disclosure can be withheld even if not harmful. Where the government has reduced the 'harm' test from 'substantial harm' to 'prejudice' it may bear reiteration of the point that the 'class' exemptions are not even subject to this watered-down test.
In addition the fairly stiff hurdle of 'substantial harm', which the Clark White Paper proposed and which government had to clear to justify withholding information, has been reduced to one of 'prejudice', substantially widening the amount of information each exemption can conceal.
An example of an objectionable class exemption is that which exempts all information that has at any time been gathered in an In other words, not only was a 'class exemption' rejected, but the report advocated the stiffer prejudice test. As it is, whether the case was closed, whether a prosecution was ever brought, the fact that information was gathered by a public authority in an investigation where a prosecution might have resulted would allow the information to be withheld forever. Evans also exposed the fact that in the very recent past Britain was giving free military training to some 53 nations. Such information would be very interesting to anyone who wished to judge whether or not Britain's foreign policy was truly ethical.
The exemption for information which might prejudice relations between the UK and any state, or the interests of the UK abroad, might be used to conceal it.
In their defence, government ministers have argued that the great benefit of the Bill is that it will open up government to prevent the petty secrecies which cause most irritation and provide most cover for incompetence and maladministration.
This may well be so; but it is the cause ce/eAre which tests the merit of a system and which in the past has all too often seen the British Establishment diving for cover. Campaigners have argued that this would allow information about an unsafe product to be withheld simply because people might stop buying the product.
By far the most objectionable exemption is the class exemption relating to all matters involved in policy development. Liberal Democrats have argued that a key aim of freedom of information should be to open up the process of government to public scrutiny and debate. Accordingly, we have argued that at the very least all the facts and figures upon which a decision is based should be released after a decision is made. During the 1980s, with very little reference to Parliament and, let it be said, very little interest by Parliamentarians in the process, the Thatcher Government carried through reforms in public administration and the way public services are organised which went well beyond anything which would be described as new management techniques.
The most decisive of the Thatcher reforms was privatisation moving vast sectors from public to private ownership and vastly reducing the number of civil servants along the way. It may be said that Mrs Thatcher's main motivation was cost cutting and efficiency. However the revolution was carried on under John Major, with the hiving off of Civil Service functions to semi-autonomous agencies underpinned by the rights of the Citizen's Charter. Contracting out and market testing became part of reforms which saw the gradual erosion of a unified and career-distinctive Civil Service.
Much of this was with clear intent. Mrs Thatcher did not doubt that parts of the Civil Service were a Rolls Royce machine provided by Rolls Royce minds. What she doubted was whether such Rolls Royce minds were all needed locked-up in an overlarge public service or would not better be deployed in more entrepreneurial activities in the private sector.
The House of Lords Committee on which I sat from 1997 to 1998 looked at whether the Thatcher/Major reforms had destroyed the essential ethos of the British Civil Service the independence of thinking and advice which had marked it out for its quality since the Northcote Trevelyan reforms a century and a half before. We came to the conclusion that that essential ethos had survived the turbulence. We also asked the question implicit in a long period of one-party rule, namely whether the Civil Service had been so politicised by the 'Is he one of us?' approach to preferment as to render it incapable of serving new political masters. Scottish legislation advocates three key elements which we will continue to press at Westminster:
( 1 ) facts and figures behind policy decisions should routinely be released after a decision is taken;
(2) exemptions should be more narrowly drawn and whenever possible the test of 'substantial harm' should be used; The bad news is that although the government cannot get all its own way in the Lords in the way it can in the Commons with its 180 majority, we must not assume that it will be entirely without friends. Although the Conservative Opposition have undergone a Pauline conversion of their own on freedom of information, their back-benches and the cross-benches may not be as solid as we might wish on these matters. Ex-ministers tend to remember their old love affair with secrecy and there are plenty of retired mandarins on the cross-benches ready to defend the old ways.
Nevertheless there will be a concerted effort in the Lords to make the government think again so as to open up the background to decision making, narrow to an absolute minimum areas of exemption, restore the substantial harm hurdle and beef-up the powers of the Commissioner. We will also want to write onto the face of the Bill a 'Purpose Clause' which will spell out Parliament's intention for the courts, the bureaucracy and the general public. It is interesting to note that Elizabeth France, the Data Protection Registrar and Information Commissioner Designate, has argued the need for a clear set of principles to guide access decisions under the Freedom of Information Act.
Section 4 of New Zealand's Act states the purpose of the Act as being to 'increase progressively the availability of official information to the people of New Zealand'. The clause has been useful in helping to ensure that there is usually a presumption in favour of disclosure bv the Ombudsman and courts.
Without such an intentions clause, the suspicion will continue that this is an exercise in damage limitation and the culture of secrecy will remain.
If they really mean it the government must be a cheer-leader tor openness. For too long in Britain, the Civil Service and government have been co-conspirators in keeping things secret.
Having few and narrow exemptions and a strong Commissioner should both be essential parts of the government demonstrating its commitment to treedom ot information. In the absence ot either of those, a Purpose Clause is the very least that they can offer to bolster the moral authority of the Bill, and increase its impact on the culture of secrecy. Quite so. And that concept of 'service' in governance can only be fulfilled on the basis of a freedom of information act which both extends the right to know and changes the culture of secrecy.
I hope and believe that the Lords will not flinch from its duty and will insist that the present Freedom of Information Bill is inadequate for the needs of a modern democracy. In truth, the existing Code ot Practice is in some respects broader than the provisions of the Bill; in particular, in respect of tactual information and policy making. What is needed is a 21 stcentury act for new circumstances.We are moving into the age of interactive democracy. A third of our population already has access to the Internet, and the government's intention is for a vvired-up Britain.
We are told that already underway is the Knowledge Network Project whose overall aim is to use the new technologies to explain the government message without going through 'the distorting prism of media reporting', according to a Cabinet Office paper leaked to The Guardian.
II government is intent on providing such weaponry for its own defence, it is essential that Parliament and people have increased access to information if the present unequal balances ot power between the executive and Parliament and the executive and the citizen are not be distorted further.
I referred earlier to the Law of Unforeseen Consequences and how it is now tempering the reforming enthusiasm of the Blair Government. But I repeat these consequences are not unforeseen they are intentional. We are seeking a range of reforms which will diminish and disperse the power ot Britain's over-centralised state. We are seeking to empower the citizen and to make Parliament stronger and more effective in its check on the executive. We are seeking to make decision-making at all levels more transparent and more accountable.
All this will make government in terms of the concept of British Government as an elected dictatorship more difficult.
Good, but it will also rescue the government from isolating itself behind walls of secrecy, increasingly blaming the media and the messengers for not understanding, until a combination of hubris and alienation brings them crashing down.
In February 1996, a vear out from his landslide victory, Tony Well, all governments very quickly find themselves up to the armpits in alligators. It has perhaps taken this one a little longer than most.
When the 18th-century radical, John Wilkes, announced that he intended to publish a newspaper, The North Briton, he was asked, 'How tree is the British Press?' He replied, 'We are about to find out.'
Today we can ask how determined is the House of Lords to use its .increased legitimacy to reject poor and inadequate legislation and to remind the government that the swamp of secrecy remains undrained?
The answer is the same: 'We are about to find out.' @
Lord McNally
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